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What are the concepts underlying the Jewish relationship to privacy?
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Privacy, Databases, and Jewish Law, Ellis Weinberger

Chapter Three

What are the concepts underlying the Jewish relationship to privacy?
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http://www.cus.cam.ac.uk/~ew206/dissertation.html

What are the concepts underlying the Jewish relationship to privacy?

"The fact that the neighbor knowingly suffered, for any length of time, other people to disturb his
privacy, whether by peering into his premises or otherwise, does not prevent him from claiming the
damage to be abated in the future. (B. Baba Batra 59b, Tur, Hoshen Mishpat 154:16); for it is not so much
his own interest - which he may have waived - that is at stake, as rather a general interest in morality,
decency, and public peace (Nachmanides and Alfassi, as quoted in Tur, loc. cit.)." (Cohn 1984, 66)

Cohn considers the various rulings, and proceeds to formulate a more general principle, which can
be applied to privacy of the individual. Not only is there damage to the individual, but damage is foreseen
to the community if privacy to the individual is infringed. Ensuring privacy for the individual helps to
safeguard public morality.

"The protection of privacy in Jewish law goes beyond prohibiting the observation of another's
activities. There is a legal duty to prevent the possibility of observation that would infringe another's
privacy; the mere existence of such a possibility inhibits the freedom of an individual to act as he wishes
in his home or courtyard."” (Elon 1994, 1860)

Elon seems to be saying, that not only is the invasion of privacy forbidden, but the very creation of
circumstances where privacy can be, or is likely to be invaded, is also forbidden. The underlying concept
seems to be, that the individual must be allowed to carry out her affairs without the fear of surveillance.

"Thus, the Halachah insists upon the responsibility of each individual not to put himself into a
position where he can pry into his neighbor's personal domain, and this responsibility can be enforced by
the courts.” (Lamm 1967, 303)

Jewish law seems to be saying, that every person is responsible for any invasion of privacy that
they may be facilitating. The idea behind the law appears to be, that every person should be able to

7"'oWN 790 " —17°2an% 27X P2 NNEA — 77N 52217 N20W° — P0pY 12000



assume that everyone is helping to safeguard everyone else's privacy.

"Visual or aural invasion of privacy is thus primarily a moral offence, and the civil law and its
requirements of monetary compensation is derivative from it." (Lamm 1967, 304)

Invading the privacy of another individual is evil. This evil acts to the detriment of:

a) the individual invading the privacy of the other

b) the individual whose privacy is being invaded

c) the community.

The Jewish laws are in place to prevent and stop the moral decline caused by privacy invasion.

When speaking of a national, central database for all vital information about a citizen Lamm says:

"What we are confronted with is an automated "evil tongue", institutionalized gossip computerized
for instant character assassination....we may be sure that, by some as yet undiscovered law that issues
from the depths of human and social perversity, all kinds of information will be forthcoming in an attempt
to satisfy its insatiable appetite for more and more facts, regardless or their relevance, need, or accuracy."”
(Lamm 1967, 307)

"...the Halachah comprises more than civil law; it includes a sublime moral code. And its legal
limit on voyeurism is matched by its ethical curb on the citizen's potential exhibitionism. It regards
privacy not only as a legal right but also as a moral duty. We are bidden to protect our own privacy from
the eyes and ears of our neighbours." (Lamm 1967, 308)

We also see, that the individual has a duty to ensure her own privacy. This seems to imply a moral
duty to reduce the possibility of privacy intrusion into her own affairs.

"Man must tread the path of reverent privacy "with thy God" - for it is from Him that we learn this
form of conduct and Whom we imitate in practicing it.

So sacred is this center of privacy in man that even God does not permit Himself to tamper with it;
that is the meaning of the freedom of will, the moral autonomy of man." (Lamm 1967, 311)

Thus, privacy is part of what makes an individual liable for her actions. The individual knows that
she has freedom of will, and that not even God enters into that part of her being. This perhaps is the basis
for the morality of privacy, that in order to be moral, one both must have, and respect, privacy. Only
because one has this moral autonomy is one responsible for one's actions. In order to ensure that one
remains responsible for them, privacy for the individual must be maintained.

"...there never was surveillance by the state as to what one did in private or what opinions one
held.

The very important biblical source for this liberal approach which is too often overlooked, is
found in Leviticus (chapter 15, verses 13 and 28). Males and females become temaaim (ritually unclean)
because of certain emissions from their genitals. To be relieved of such a state they must undergo
immersion in water, but first they must count clean days. A man must count and a woman must count -
there are separate commands for him and for her. And after each command to count there appears an
added word meaning "for himself" and "for herself". No one else counts for them. There is no supervision
to make sure that they do not cheat and thus accelerate the process of becoming tahor (ritually clean).
They are on their honor. Thus the Talmud interprets the verses. And in this way it expanded the right to
privacy some 2,000 years ago." (Rackmann 1982, 31)

God wants the Jewish people to serve God by choice. That means that they must be free to choose
whether to serve God or not. Therefore surveillance, sanctions, and observance due to pressure exerted by
the community are not encouraged by Jewish law. A holy people will carry out the wish of God without
sanctions and out of free will.

"Judaism,... wants Jews to perform the commandments without coercion and without the presence
of sanctions because the goal of the commandments is human perfection: the perfect man acts out of inner
conviction and not because of threats from without.

It is in the light of the goal of human perfection that one can fathom more easily why Judaism
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places such importance on the privacy on one's religious opinions and performance. Anything comparable
to a police state destroys or lessens the possibility of cultivating the voluntary aspect of one's religiosity"
(Rackmann 1982, 32)

Religious observance is most meritorious when given freely. Privacy increases the likelihood of a
holy people emerging, based upon the willing observance of God's commandments. The need for privacy
is thus based upon the moral imperative to produce a righteous nation.

"Why is it that a person so desperately needs privacy? Surely it is to develop his own unique
combinations of talents and abilities with which the Creator endowed him. Only by utilizing his inner
abilities and talents can any individual attain fulfilment of his own self and approach an understanding of
the personal relationship which exists between himself and G-d. This coming close to the G-dhead is what
we term Kedusha - holiness, and it cannot be attained in a setting wherein the individual does not have the
privacy of "inner space" ". (Cohen 1981, 57)

Judaism sees that there are two ways to achieve public morality. There is morality born of
inspiration, and there is morality born of fear. Judaism values morality born of inspiration. Only with the
space given by privacy can one come closer to God. Observance and prayer are both tools in this process,
and they are enhanced by privacy. The next chapter will apply the moral concepts discussed here to the
problems raised by data surveillance.

http://www.nytimes.com/2007/11/04/weekinreview/04green.html?pagewanted=all

CURTAINS OPTIONAL There are degrees of urban exhibitionism at the Richard Meier apartments
beside the West Side Highway in Manhattan, where this mode of living is catching on.

By PENELOPE GREEN

Published: November 4, 2007

JEREMY FLETCHER and Alejandra Lillo, designers at Graft, an architecture and design firm
based in Berlin, Beijing and Los Angeles, were working out a dialogue between voyeurism and
exhibitionism, they said, when they designed the swooping, shiny white interiors of the W Downtown, a
glass-walled condominium tower to be built in 2009 in Manhattan’s financial district.

VIEW TO ATHRILL Today’s glass-walled inhabitants are more prosaic, less Hitchcockian than
the Jimmy Stewart kind.

Not only will the building’s glass walls allow W residents to see, and be seen by, passers-by on the
street below, but Mr. Fletcher and Ms. Lillo have created peekaboo features within each apartment, like a
window between the kitchen and the bedroom, and a bathroom that’s a glass cube, allowing residents to
expose themselves to their roommates and family members, too. The idea, Mr. Fletcher said, was to frame
and exhibit the intimate details of life, or at least ones that would be aesthetically pleasing, “like your
silhouette in the shower.”

“We are creating stages for people to perform on in some way, but it’s a very scripted and
considered display,” he said. “Cooking could be a display, for example, with your partner watching you
from the bedroom.”

He talked about tuning the privacy of each room, using shades or scrims to have larger or smaller
openings, as you would change the aperture of a camera. “So if you don’t want your partner to see you
shaving your legs in the shower,” he said, “you can pull the shade.”

Like the clothes Marc Jacobs designed for his own label and for Vuitton this fall — skirts bunched
into the waistbands of pantyhose at the back, see-through dresses with bras and panties sewn onto them
— Graft’s peekaboo interiors are a sly commentary on a culture that continues to find new ways to display
ever more intimate, and mundane, details of domestic life. In a YouTube world, one’s home is no longer
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one’s private retreat: it’s just a container for the webcam.

In New York City, where the streetscape is being systematically remade by glassy towers like the
W, which have been spreading like kudzu in the seven years since the first two terrarium-like Richard
Meier buildings went up on the West Side Highway, the lives of the inhabitants are increasingly on
exhibit, like the performance art wherein the artists “live” in a gallery for 24 hours and you get to watch
them napping or brushing their teeth.

It’s not always a pretty picture.

In September, Curbed, the feisty New York City real estate blog, posted a photograph of a newly
completed, glass-walled condo building on East 13th Street. You could see right into the apartments,
which looked most like messy dorm rooms. It was a grubby retort to the marketing hoo-ha that surrounds
these now ubiquitous buildings and trumpets a sleekly attractive lifestyle accessorized by midcentury
modern furniture and designer clothing. There were unmade beds jammed right up against the glass,
mangled paper \enetian shades, a towel over a chair.

Accompanying the photo was a report of a sighting of a guy in boxer shorts doing push-ups.
“Doesn’t the first condo association meeting need to include a window coverings workshop?” the post
wondered plaintively.

City life has always been to some degree a public performance, and one of its pleasures is the
opportunity to catch a glimpse of other habitats, to watch the movie of others’ lives through a half-drawn
curtain, as Jimmy Stewart did in “Rear Window.” But in the same way overheard phone conversations
used to be tantalizing until cellphone use reached saturation point — “I’m on 14th and Fifth,” bellows the
guy into his Bluetooth, and your ear — ogling other people’s apartments is no longer so appealing, and
holds about the same narrative punch as the inane muffin video (homemade by some teenager in his
kitchen) my daughter watches over and over on YouTube.

Indeed, the computer is an eerie (or dull, depending on your point of view) twin to the glass
apartment, the Facebook profile page with its status updates its closest emotional kin — Mary is asleep!
Jim is working hard! Lucy has “friended” John! There is a behavioral connection between the
unconsciously “for show” lives of those living in glass condos and the consciously “for show” lives of
those spending more and more of their time online, where domestic activities are recorded in achingly
specific detail. The result is a cultural confusion about private and public.

Sherry Turkle, a psychologist and the director of the M.1.T. Initiative on Technology and Self, sees
the glass towers as expressions of “a turning point in form.”

“There is real confusion about intimacy and solitude,” said Professor Turkle, who for more than
two decades has been studying computers and the people who love them. “Are we alone in these
buildings, facing the anonymity of the city, or are we connected to the city? What do we show and what
do we hide?

“That mirrors what happens when we’re on the computer, on our networks in Facebook. We are no
longer able to distinguish when we are together and nurtured and when we are alone and isolated. | can be
in intimate contact with 300 people on e-mail, but when I look up from my computer | feel bereft. |
haven’t heard a voice, touched a hand, for hours or days. I think people are no longer certain where the
self resides.”

These buildings, she suggested, tell a story of anxiety, not exhibitionism.

Jeffrey Cole, the director of the Center for the Digital Future at the University of Southern
California Annenberg School for Communication, has been researching teenagers and their digital
communities, where the glass house metaphor feels most urgent, and most dangerous.

“My experience is that teenagers, and teenage girls especially, don’t know that on Facebook
they’re living in a glass house,” Professor Cole said. “They are lulled into a feeling that in their networks
it’s just them and their friends who only have their best interests at heart. And who will always have their
best interests at heart. They have very little sense of permanent record. | think essentially we have no
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privacy, or we have fewer and fewer areas we can retreat safely into.”

The open plan interiors and glassy walls of Modernist architecture were the expression of an urban
culture relaxing, said Winifred Gallagher, the author of “House Thinking: A Room-by-Room Look at How
We Live.” Pointing to Modernism’s first moments in the beginning of the 20th century, she said, “All of a
sudden, we didn’t want to be private and cut off.” As it comes around again, Ms. Gallagher notes the same
message, but with a wrinkle:

“New York City used to be a city of steel grates and bars on the window. It was a very unsafe
place. Today, the city is spectacularly safe. Glass tells that story. Philip Johnson’s glass house used to be
something you could only have in New Canaan. Now it’s something you can have in the city. Of course,
there’s always the thought, how comfortable are you with the predator looking in your window? There’s
something similar going on with the Internet, the idea of connecting to your ‘neighborhood,” and maybe
not knowing all you should about who’s there with you.”

In the 1970s, the psychologist Irwin Altman studied how people developed relationships by using
a method of “openings and closings,” as he put it the other day.

“They gradually open themselves up, at very superficial levels of their personalities, and carefully
move on to more intimate areas,” he said, as if opening doors in a house. He described his theory of
privacy regulation: that in order to balance the times individuals feel exposed, or open, they need to have
times when they are closed and alone.

“One of the ways they do this is in their homes,” Mr. Altman said. “Our living rooms are our
public rooms, where we show our best selves, our best things, showing off what’s of value to us and what
we treasure. And then there are places like bedrooms that are off limits, and only the people who know us
intimately are allowed access.”

If a society as a whole has been “open” 24/7, it stands to reason it is due for a bit of a shutdown.
Maybe that’s why the architect Costas Kondylis switched the plan for a 31-story condominium in the East
60s from all glass to limestone. Glass, he said, turned out to be “too much of a déja vu kind of thing.”

Correction: November 11, 2007

An article last Sunday about the recent de-emphasis of privacy in architectural design
misidentified the program headed by Sherry Turkle, a psychologist who commented on the significance of
glass towers. She is the director of the M.L.T. Initiative on Technology and Self; she is not the director of
the Program in Science, Technology and Society, though she is a member.
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